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Statement Of The Issues Presented 


For Review 


1. Whether or not the inference of racial discrimination is 
reasonable when a large company in an area, such as the District of 
Columbia, Delaware, Maryland, Virginia, and the state of West Virginia, 


with a diverse population is found to have two Negro employees, even 


though it hires new employees regularly and has a “standard job descript- 


ion and specification" ? 


2, Whether or not the following statements asserted by an en- 
ployee of an employer, within the purview of his employment, is an un- 
lawful employment practice, pursuant to subsection-(a, (1), (2), section 


703, 78 Stat. 255; 2 USCA 2000e-2(a), when enunciated with reference to 


a Negro applicant for employment *? statement under oath of C. W. 
Milton, Personnel Assistant of defendants-appellees: 3 


He also inquired as to the current job openings. — 
I informed that positions were available. He asked 
3f I had an employment list showing openings. I 
replied that I did but did not offer it to hin. |. 
Starting salary wes the next area he inquired and! 
what qualifications we looked for. My reply was 2 
hase entrance pay grade of $550 - $880 per mo; _ 
basically a college degree for trainees with approx- 
imately $7,200 per amun. 


I told Stebbins that I had given him enough infor- 
mation and would have to know more concerning his 
background. His qualifications were college degree, 
with law school exposure, and 6 years in the BI © 
Claims field. He was very short in his answers. | 


3. Whether or not an application for employment submitted by 
an applicant for ee sermet which meets or satisfies the minim re-~ 
quirement for the job applied for, as described in the employer's 
Nstandard job description and specification" utilized by the employer 
for selection of employees, is sufficient to warrant consideration for 
employment, even though it be that the application for employment is 


incomplete ? 


. Whether or not the inference of racial discrimination is 
reasonable, where the evidence is sufficient to show that an employer 
accepted and employed Caucasian (White) applicants whose applications 
for employment failed to meet or satisfy the minimm job requirements 


as described in the employer's "standard job description and specifi- 


cation" ana rejected or denied employment to a Negro applicant. whose 


application for employment satisfied the employer's minimum job re- 
quirements as described in the employer's ‘standard job description 
and specification", even though the application for employment of the 


Negro applicant was incomplete ? 


Notations: This is the first presentation of this 


case before this Court. 
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CN APFSAL FROM THE UNITED STATES DISTRICT 
COURT DISTRICT OF CCLUHBIA 


BRIEF FOR” APPELLANT 


I i 
Statement Of The Case. | 
This is a proceeding under Title VII of the Civil Rights Act of 
196), the Employment Opportunities provision, 78 Stat. 255, which reads: 


=CTION 703. (a) It shall be an unlawful employment 
practice for an employer --- 


(1) +o fail-or refuse to hire or to 
discharge any individual, or otherwise to 
discriminate against any individual with 
respect to his compensation, terms, con- 
ditions, or privileges of employment, be~ 
cause of such individual's race, color, 
religion, sex, or national origin; or 


(2) +o limit, segregate, or classify 
his employees in any way which would deprive 
or tend to deprive any individual of empLoy- 
ment opportunities or otherwise adversely 
affect his status as an employee, because of 
such individual's race, color, religion, 
sex, or national origin. 


Legislative History: 110 Congressional Record, page 2730 
Mr. Watson(R., S.C.) amendment rejected -- 
Would add the words "who is other- 
wise qualified" to the provisions 
»forbidding discrimination based on 
race, color, religion, sex, or, 
nation origin. : 


Mr. McClellan(D. Ark.), at page 13837, amend- 
ment rejected --- Would make it 
wilawful employment practice only 
where there is employment discrimi- 
nation "solely" on the basis of 
race, color, religion, sex, or 
national origin. 


Subsequent to joinder of issue and completion of discovery, defendants- 
appellees filed a motion for summary judgment with affidavits attached 


and plaintiff-appellant filed a cross-motion for summary judgment with 


affidavit attached. An ex parte hearing was held on defendants-~appellees! 


motion and the Court below promulgated the following Order, Judgment or 


Ruling: 


This matter coming on to be heard upon Defendants! 
Motion for Summary Judgment pursuant to Rule 56(b) 
Federal Rules of Civil Procedure and this Court's 
Rules, including Rule 9(h), 


and it appearing from 
the pleadings and other documents before the Court 
and argument by Defendants! Counsel that there is no 
genuine issue as to material fact; 


and it further 
appearing that since plaintiff failed and refused 
to complete an application for employment Defendants 
have not refused to employ him; 


and it further 
appearing that Defendants employ 2 substantial 
number of Negro Property-Casualty Adjusters in the 
Eastern Zone; 


and it further appearing that Defen- 
dants' employment practices do not discriminate 
against applicants because of race, color, sex, re~ 
ligion, or national origin, Deiendants! Motion for 
Summary Judgment is granted and the Complaint herein 
is dismissed. 


___ S/ifa oft F. McGuire 
Matthew Fv HeGuire 7 SEE Judge 


Plaintiff-appellant, Stebbins, made timely application to the Court below 


to vacate its judgment, order or ruling, pertinent provisions are ~~. 


District Of Columbia, ss: 


1. That he (plaintiff) received the Clerk's Notice 
of hearing of defendants motion for Summary judgment 


and plaintiff's opposition thereto, March 5, 1969, 

the date set for hearing of the motion. A copy of 

which is attached hereto and made a part hereof, as 
plaintiffts exhioit "Xx". 


That the Notice is dated March 1, 1969, the date the 
Clerk's Office wes closed, which is a Saturday. (Miss 
or Mrs} Jobe, Deputy or Assistant to Mr. Robert M. 
Stearns, Clerk of this Court, informed plaintiff that 
the Clerk's Office was closed March 1 and 2, 1969. 


On information and belief, plaintiff states that it 
is "standard operational procedure" for the Post 

Office Department not to "postmark" "Frank Mail"; 
hence, the explanation of its absence on the Notice. 


That the Notice of Hearing was received by plaintiff 
between the hours of 11:30 a.m. and 1:00 p.m., March 
5, 1969, which fails to satisfy the time provisions 
setforth in subsections (a) and (d), Rule 6, Federal 
Rules Cf Civil Procedure; or the Rules of this Court. 


Plaintiff believes that the Notice was mailed March 
3 Or h, 1969 and not March 1, 1969. 


That on or about February 20, 1969, plaintiff inquired 

at the Cifice of the Motion's Clerk to ascertain whether 
er not the pending motion had been set for hearing and 
when would it be set for hearing. Mrs. Dyer, an employee. 
informed plaintiff that no date had been set, and further 
stated that she was without sufficient knowledge to 
advise plaintiff in the matter. 


Plaintiff has not a Telephone. 


S/amett J. Stebbins 
Tmiett JT Stebbins, Aitiant” 
Plaintiff, Pro Se 


Plaintiff-appellant's motion to vacate was denied March 13, 1969 = 


ORDER 


Upon consideration of the plaintiff's motion 
to vacate Ruling of March 5, 1969 filed herein, 
March 7, 1969 it is this 13th day of March, 1969 


ORDERED that the said motion be and the same hereby 
is denied. 


ROBERT HM. STEARNS, Clerk 


By /s/ Virginia Dyer _ 
“——~Peputy Clerk ~~~ 


MATTHEW F. MOGUIRS 
“Presiding Judge 


On or about March l:, 1969, plaintiff-appellant filed Notice of 


Appeal and ---- ‘Statement Of Points On Appeal" 


1. 


That the Court erred in making and entering its order; 5 
judgment or ruling, March 7, 1969, in favor of defen- 
dants to wit _--(supra, page 5) for the reason that said 
order, judgement or ruling is not supported by a scintilla 
of evidence, ard is contrary to the applicable law. | 


or 


That the Court erred in not considering plaintiff's ‘notion 
for Summary Judgment, filed herein, January 30, 1969, pur- 
suant to Rule 56(a) and (e), Federal Rules Of Civil Pro- 
cedure, with Affidavit attached. 
| 
or 


That the Court erred in ruling that plaintiff failed and 
refused to complete an application for employment, .for the 
reason that defendants admit that plaintiff's application 
satisfied the minimum "requirements" for the "job or 
occupation™ as described or specified in defendants! 
SStandard Job Description And Specification which | was in 


effect iat the time of plaintiffts submission of his appli- 
cation for employment with defendants. 


or 


That the Court erred in ruling that defendants employ 2 
substantial number of Negro Property-Casualty Adjusters 
in the Eastern Zone, for the reason that defendants admit 
that the following number or numbers of individuals are 
employed by defendants --- 


Total number of Employees . 27,031 


Total number of Negro males 
employed . 197 


Total number of Negro Males 
employed as =-~ 


‘property—Casualty Adjusters" 
in - District Of Columbia, 
Maryland, Virginia, Delaware, 
and West Virginia ° e 


or 


That the Court erred in ruling that defendants! employment 
practices do not discriminate against applicants because 
of race, color, sex, religion, or national origin, for the 
reason that defendants admit the following --- 


(a) Plaintiff's Exhibit "A", AlJstate Insurance Companies 
Consolidated Report, Equal Employment Opportunity, Employer 
Information Report BEO-1, for the year 1968: 


Total all Negro Negro Males Fenales 
Employees Males Females Other Other 
: Minority Minority 


3002 - Officials & - iN 0 
managers 


6166 ~ Professionals - 75 47 
1), - Technicians - 1 2 


772 ~ Sales Workers - 57 


Total AlL Negro Negro Males Fenales 
Employees Males Females Other Other 
; Minority Minority 


7388 - Office & 1.00 
Clerical 


311 - Craftmen 
(skilled) 


258 ~ Operative 
(semi-skilled) 


28 - Laborers 
(unskilled) 


22 - Service 
(workers) 


27,031 


Summary Of Total Employee Population: 


Total male employees 17,621 
Total female employees 9,)10 


Total Minority group - . « 652 
employees male & female 
(Negro, Oriental, American 

Indian & Spanish Surnamed 
American) 


(b) That the following named "Vhite applicants" were employed 
by defendants, even though it be that these applicants failed to 
satisfy the "minimum requirements" for the "job or occupation" 
as set forth in defendants' "Standard Job Description And Speci- 
fication" -.— 


Jacqueline I. Shaaf: 


. High School, No Degree, No Experience 
in Negligence Cases, Salary or Wage 
$126.00 weekly. 


Bruce David Hittle: 


High School, No Degree, No Experience 
in Negligence Cases, Salary or Wage 
$132.69 weekly. 


Louis T. Edwards, Sr.: 


No Degree, No Experience in Negligence 
Cases, Salary or Wage $150.00 weekly. 


Michael B. Gabriel: 


No Degree, No Experience in Negligence 
Cases, Salary or Wage $132.69 weekly. 


Jesse R. Altizer: 


No Degree, No Experience in Negligence 
Cases, Salary or Wage $138.16 weekly. 


for a complete list of these non-qualifying "White-applicants" 
see Plaintiff's Affidavit attached to Plaintiff's Motion For 
Summary Judgment filed herein January 30, 1969. 


{c) Defendantst employee's Affidavit, Charles W. Milton, Jr., 
admitted that defendants deprived plaintiff of "job opportunities" 
in violation of Title VII of the Civil Rights Act of 196). Mr. 
Milton stated under oath --- 


SHe asked if I hadZemployment list 
showing openings. I replied that I 
did but did not offer it to hin, 


Starting salary was the next area he inquired 
and what qualifications we looked for. My re- 
ply was a "base entrance pay grade of $550 - 
$880 per mo; basically a college degree for. 
trainees with approximately $7,200 per annum. 

| 


I told Stebbins that I had given him enough 
information and would have to know more con- 
cerning his background. His qualifications: 
were college degree, with law school exposure, 
and 6 years in the BI claims field . ~. «* 


(a) Defendantst Industrial Psychologist, Theodore Dumstor?, 
admits that the Tests --- Thurstone Temperamental Schedule and 

Mental Alertness --- were not "validated" for defendants corp- 
orations in the year 1968. ir. Dumstorf stated under oath --- 


In 1962 I conducted a study to ascertain any 
need for revalidation of the tests, and I con- 
cluded therefrom that no major revalidation was 
required at the time. Further revalidation was 
considered in 1967, but not attempted because 
of the currently changing nature of these posi- 
tions. = 


> 


or 


6. That the Court erred in making and entering its order, judgment 

or ruling March 7, 1969, (supra, page 5) for the reason setforth in 

Plaintiff's Motion and Affidavit To Vacate the aforementioned order, 

judgment or ruling, filed herein March 7, 1969. (supra, pages 5 & 6) 
| 

Respectfully submitted, 

| 

/s/ Emmett J. Stebbins 

——~—Hrinet JT Stebbins Pro Se 

Plaintiff 


II 


FAactrIS (Record Page 2h) 
Plaintiff's Motion For Summary 


Judgment, Affidavit, Filed Jan- 
uary 30, 1969. 


L. That on or about May 13 or 1h, 1968, plaintiff-appellant 
made application for employment with defendants-appellees'? agent, rep- 
resentative or personnel assistant, Mr. W. C. or C.W. Milton, at Hyatts- 
ville, Maryland, for a job as a "Property-Casualty" Adjuster. Mr. 
Milton informed plaintiff-appellant that the minimum educational require- 
ment for the occupation was a College Degree without any experience at a 
minimum salary or wage of $7,200 amually or $138.7 weekly, and that any 
applicant who did not possess the minimum educational requirements need 
not apply. Plaintiff-appellant requested a copy of the Job Descript— 
ion end Specification". Mr. Milton said, "TI know what we want, we.don't 
have eny copies in the office, but I know what we want®, As a consequence 
of this interview, plaintiff-appellant was given the following "Tests": 
(1) Thurstone Mental Alertness, and (2) Thurstone Temperamental Schedule. 
These psychological tests cannot predict the failure or success of any 


individual in any particular occupation. The "tests" were validated for 


the “occupation or position in 1955, and not validated for the occu- 


pation or position™ in 1968, the year in question. Defendants-appellees' 


response to plaintiff-appellant's Interrogatories, dated November 2h, 1968: 


%);) The Thurstone Tests were "validated! under — 
the supervision of Theodore Dumstorf . . «| 

’ In 1967 he considered further validation but | 
did not attempt it because of the currently 
changing nature of these positions." 

| 


2. Pursuant to Order of the Court below entered on the docket, 
Decenber 13, 1968 —- Order To Produce And Permit Plaintiff-appellant to 
Inspect And Copy Documents of defendants-appellees, plaintiff-appellant 


found the following factual situations: 


TITLE: Property Loss Adjuster A. 
Job Code: 30100. 
Pay Grade: 25. 


Requirements: College graduate or the equivalent 
in related business experience. 
Must have actual experience in or | 
have completed minimum Company train- 
ing requirements in one of the follow- 
ing categories: 


A) Auto material Damage, 


B) Auto Property Damage Liability, 


C) Fire.and Allied Lines 


Title: Property Loss Adjuster B. 
Job Code: 30200. 
Pay Grade: 26. 


Requirements: College graduate or the equivalent | 
in related business experience. 
Must have actual experience in or . 
have completed minimum Company train- 
ing requirements in one of the cose 
ing categories: 


A) Anto Material Damage, 
B) Auto Property Damage Liability, 
C) Fire and Allied Lines. 


TITLE: Casualty Claim Adjuster B. 

Job Code: 08600. 

Pay Grades 26: 

Factor 1: College graduation with an LL. B. Degree 
~—-~- preferred and two years of experience with 


the Company as a Claim Adjuster A, or its 
equivalent. 


Title: Casualty Claim Adjuster A. 
Job Codes 08500. 


Pay Grade: 25. 


‘Pactor 1: College graduation with an LL. B. Degree 


See oes 


preferred. No previous experience necessary. 


2(a). Defendants-appellees employed the following named individ- 
uals subsequent to May 1, 1968, while the above "Job Description and 
Specification® was in effect, no Negroes were empLoyeds 

Jacqueline I. Shaaf, Social Security #231-2h-3159 
High School, No Degree, No Experience in 
Negligence Cases. Salary ~ $126.00 weekly. 

Bruce David Hittle, Social Security #217-50-1587 


High School, No Degree, No Experience in 
Negligence Cases. Salary - $132.69 weekly. 


Louis T. Edvards, Sr., Social Security #223-l)-619) 
2 - years College, No Degree, No Experience in 
Negligence Cases. Salary - $150.00 weekly. 


Michael B. Gabriel, Social Security #213-hl-2972 
2 ~— years College, No Degree, No Experience | 
in Negligence Cases. Salary - $132.69 weekly. 


Jesse R. Altizer, Social Security #226-50-5928 
1 - year College, No Experience in ee tecace 
Cases. Salary ~ $138.16 weekly. 


Robert J. Dawes, Social Security #177-2h-0003 
No Degree, No Experience in Negligence 
Cases. Salary - $138.46 weekly. 


William Wilson Crittenden, Social Security #226-5l-)))6 
High School, No Degree, No Experience in Negligence 
Cases. Salary - $138.6 weekly. 


Frances Dale Wade, Social Security #212-38-5),08 
High School, No Experience in Negligence 
Cases, No Degree. Salary - $138.16 weekly. - 


Harald Bernhard Johnson, Jr., Social Security f219-26.9858 
High School, No Degree, No Experience in Negligence 
Cases. Salary ~- $138. ié weekly. 


William Carl Pukacs, Social Security #213-36-1308 | 
No Degree, No Experience in Negligence Cases. 
Salary - $138.16 weekly. 


3. Defendants-appelleest response to plaintiff-appellant's re. 


quest for admissions, dated October, 23rd 1968, admits the following: 


M2). . « Specifically, as of September 30, 
1968, the last monthly payroll period pre~ 
ceding the date of Plaintiff's request for 
admissions: 


Defendants employed 27,126 persons 

throughout the United States. This 

total includes 835 Negro employees 
(32 males, 493 females) .* 


3(a). Defendants! Answers To Certain Interrogatories, dated Dec- 


ember 1}, 1968: 


NInterrogatory #3: 
(b) 603 Property Adjusters and 76 Casualty 
Adjusters are employed by Defendants in the 
States of Virginia, West Virginia, District 
of Columbia, Maryland, Delaware, Pennsylvania, 
New York, Comecticut, Rhode Island, Massachu- 
setts, Vermont, New Hampshire, and Maine. 


(c) 3h Negroes are employed as Property-Casualty 
Adjusters in the above listed States (11 Property 
Adjusters, 23 Casualty Adjusters) ." 


SInterrogatory il: 
(g) | State Property-Casualty Adjusters Employed 
Payroll Office 
Negroes 
District Of Columbia 
Maryland 
Pennsylvania 
West Virginia 
Delaware 


Virginia 


3(b). Defendants-appellees employ 1079 (including 3) Negroes) 
persons as %Property-Casualty Adjusters" in the States listed in state- 
ment 3(2)} above. | 

4. That plaintiff-appellantts application for employment submitted 
to Mr. C. W. Milton, agent for defendants-appellees, satisfied the defend- 
ants-appellees! minimum requirements for the "occupation or position" 
applied for in May, 1968, as setforth in defendants-appelleest "Job De- 
scription And Specification" : | 

Plaintiff - Emmett J. Stebbins, Social Security i 967-18.-8053 
College Degree: AB. Experience: Investigation 


of Negligence Cases. Commissioned Administrative 
Officer, United States Air Force. 


FINAL ORDER OF COURT 


(Record page or item 26) 


This matter coming on to be heard upon Defendants! Motion for 
Summary Judgment pursuant to Rule 56(b), Federal Rules! of Civil 
Procedure and this Court's Rules, including Rule 9(h), 


and it appearing from the pleadings and other docunents before 
the Court and argument by Defendants! Counsel that there is no 
ERED issue as to material fact; 


and it ‘further appearing that since plaintiff failed and refused 
to complete an application for employment Defendants have not 
refused to employ him; 


ORDERED Summary Judgment is granted and the Complaint herein is 
dismissed. 


S/Matthew F. McGuire 
~Yatthew Fv vemrire— 
Senior Judge 


Irr 


CONTENTIONS 


Defendants-appellees' : 
That plaintiff-appellant refused and failed to conpLete 


his application for employment and that defendants- 


appellees have not refused or failed to employ plaintiff- 


appellant. (Record, Transcript of hearing, March 5, 1969) 


Plaintiff-appellant's : 

1. ‘That the following language or statements enunciated by 
defendants-appellees! corporate personnel within the pur- 
view of his or their employment, attached to appellees! 
notion for summary judgment and a part of appelleestaffi- 
davit, is an admission of unlawful employment practices 
per se, pursuant to Title VII, section 703(a, (1) (2) of 
the Civil Rights Act of 196 --~ 


He also inquired as to the current job openings. 
I informed that positions were available. He 
asked if I had an employment list showing open- 
ings. I replied that I did but did not offer 
it to him. (Record 23, defendants! affidavit for 
summary judgment, Annex A) 


m0, . . « These tests were validated for 
Allstate employment purposes in 1955, under 

my supervision, utilizing a country-wide sam- 
ple. . . Further revalidation was considered 
in 1967, but was not attempted because of the 
currently changing nature of these positions. 
(Record 23, defendants! affidavit, Theodore Dun- 

storf) 


2. That plaintiff-appellant's application for employment : 
is or was sufficient to merit consideration for employ- 
ment, even though it be incomplete, for the reason that 
it satisfied the minimum requirements for the job as 
described in defendants-appelleest "Standard Job Descript- 
ion And Specification” which was in effect at the time 
of its submission, in respect to the other applicants 
employed (supra p. 13, 1h, 153 defendants-appellees' 
motion for summary Seton. affidavit, Record 23, amex 
A and B) --. : 

Starting salary was the next area he inquired 
and what qualifications we looked for, My reply 


was a "base entrance pay grade of $550 ~ $880 
per mo; basically a college degree. . . 


IT told Stebbins that I had given him enough in- 
formation and would have to know more concerning 
his background. His qualifications were college 
degree, with law school exposure, and 6 years in 
the BI Claims field. 


That plaintiff-appellant was deprived of "procedural 


due process of law" by the Court below in its failure 
to give adequate notice to appellant of the hearing or 
appellees? and appellant's motion for aie 
for the reason that appellant could not be heard to ex- 
press his opposition thereto. (Record 25, appellant's 


motion to vacate, transcript of hearing March 5, 1969): 


United States Constitution, Amendment V. Due Process of 


Law --- 


le e « nor be deprived of life, 
liberty, or property, without due 
process of law; . e ont 


Rule 6, Federal Rules of Civil Procedure: 


(a2) . .  . When the period of time . 
prescribed or allowed is less than 
7 days, intermediate Sundays and 
holidays shall be excluded in the 
computation. . . 


For Motions - Affidavit. A written 
motion, other than one which may be 
heard ex parte, and notice of the 
hearing thereof shall be served not 
later than 5 days before the tine 
specified for the hearing, unless a 
different period is fixed by these 
rules or by order of the court. . -« 


Federal Local Court Rule 9(e), provides --- 


Oral Hearing; Notice of. If an oral 
hearing is to be had the Clerk shall 
give at least two days notice by tele- 
phone or otherwise to the offices of 
attorneys and to the address of record 
of any party appearing in proper person. 


Subsection (e) of Rule 6, Federal Rules of Civil Pro- 


cedure, reads --= 


Additional Time After Service By Mail. 
; - «+ 3 days shall be added to the 
prescribed period. 


Iv 


AR GUNMEN 


- 


Discrimination In Employment: Private 
Enforcement Provisions Of Title VIT, 
82 Harv. Law Review, at 852 (1969, Feb.) 


Pursuant to Title VII an aggrieved individual may (not mst) 

file a civil action in federal district court within thirty days subse- 
quent to receipt of WNotice Of Right To Sue" under section 706(e) not~ 
withstanding the number of days elapsed after the alleged act of dis- 
crimination, Choate versus Caterpillar Tractor Company, 02 F 2a 357 (C. 
A. 7th, 1968); or, he may proceed directly to court for the reason that 
neither the language of section 706(e) or its legislative history requires 
the invocation of the "Doctrines of Primary Jurisdiction and Exhaustion 
of Administrative Remedies! The legislative history includes 2 signifi- 
cant statement by the floor manager of the bill, Senator Humphrey, that 
immediate access to the courts was contemplated --- 110 congressional Rec~ 


ord 1188, ‘in course of passage": 


. « « he individual may proceed in his 
own right at any time. He may take his 
complaint to the Commission, he may bypass 
the Commission, or he may go directly to 
court. 


from that statement and the following it appears that the tri ght to sue 


is absolute and not a conditional right, pages 12722 and W191 --- 


Second. Authority to bring suits It is in 
connection with the authority to bring suit 
that the most significant change has been 
made in title VII. 


Under the House version . . . the individ 
val. complainant, with the consent of one member 
of the Commission, could bring suit in his own 
name and at his own expense. 


The amendments of our substitute . . . No 
permission from a Commission member is required 
for such 2 suit. 


at page 1191, Senator Javits, proponent, "in course of passage’: 


But, Mr. President, 706(e} (emphasis added) is 
not 2 condition precedent to the action of taking 
a defendant into court. A complainant has an 
absolute right to go into court, and 706(e) Cem- 
phasis added} does not affect that rignt at all. 


| LAT APPLICABLE TO THE UNDISPUTED FACTS 
(Supra 12, Record 2h) 


wenn ee ee —— = ee 


The legislative history concerning or pertaining to the meaning, 


interpretation or construction of section 703(a, (1), (2) of the Civil 


Rights Act of 196, by proponents and opponents of the Bill, 110 Cong. 


Rec. H2730, $12618 and S13837: 


Page H2730, Mr. Watson (opponent), amendment number » offered and re- 


jected February 10, 196, --~ 


Mr. Chairman. That amendment of mine is simply 
adding the words "who is otherwise qualified" to 
section 70: (now section 703) immediately after the 
words "national origin” wherever they appear in 
that section. This section repeatedly prescribes 
penalties and provisions which would prohibit dis- 
crimination against any individual because of his 
race, color, religion, or national origin. Yet the 
authors of this bill have not seen fit to include 


the simple statement, who is otherwise qualified". 
Under the present language of the bill; the sole 
burden of proof rests with the employer to prove 
that the applicant was not discriminated against be- 
cause of color or race or these other factors; | how- 
ever, I believe equity would demand that we equate 
the burden of proof by specifying that the applicant 
must show that he is otherwise qualified for the 
position in which he is seeking employment or pro- 
motion, (emphasis supplied above} 


Senator Muskie (proponent), at page 12617 explains — 


Mr. President, some of the opposition to this title 
has been based upon its alleged vagueness, its failure 
to define just what is meant by discrimination: and its 
lack of guidelines for those who will be called upon 
to administer its provisions and those who will be sub- 
ject to them. I submit that, on either count, the 
opposition is not well taken. Discrimination in this 
bill means just what it means anywhere: a distinction 
in treatment given to different individuals because of 
their race, religion, or national origin. The term is 
used in a nunber of Federal statutes without definition ~ 
.-- that is, Interstate Commerce Act -- 210 U.S.C. 316d 
--- Federal Aviation Act - 19 U.S.C 1375b. And as a 
practical matter, we all know what constitutes racial 
discrimination. ; 


continues at page 12618: 
| 

Returning again to the question of guidelines that are 

used in the fair employment title, this title provides 

a series of guidelines which give clear indication of 

the type of practice that will be considered unlawrul. 
For example, section 703(a) says thats . 


“It shall be an unlawful employment practice 
for an employers 


1. To fail or refuse to hire or to discharge 
any individual, or otherwise to discriminate 
against any individual with respect to his con- 
pensation, terms, conditions, or privileges of 
employment, because of: such individual's race, 
color, religion, sex, or national origin; or 


‘2. To limit, segregate, or classify his em- 
ployees in any way which would deprive or tend 
‘to deprive any individual of employment opportu- 
‘nities or otherwise adversely affect his status 
as an employee, because of such individual's 
‘race, color, religion, sex, or national origin. 


1. To fail or refuse to hire or to discharge 
‘any individual, or otherwise to discriminate 
against any individual with respect to his com- 
pensation, terms, conditions, or privileges of 
employment. * * * 


What more could be asked for in the way of guidelines, short of 
a complete itemization of every practice which could conceivably 
be a violation ? 


x * x 


In addition sections 703(g) through (j) limit the term "unlaw- 
ful employment practice" by spelling out a number of situations 
that could not be considered unlawful. 


I submit that, read in their entirety, these provisions provide 
a clear and definitive indication of the type of practice which 
this title seeks to eliminate. Any serious doubts concerning its 
application would, it seems to me, stem at least partially from 
the predisposition of the person expressing such doubt. 


Senator licClellan (opponent) amendment number 5:7 offered and re- 


jected, June 15, 196, at page 13837, 110 Congressional Record: 


Mr. McClellan. Mr. President, I call up my good amendment No. 
Su? and ask that it be read. 


- e« « after"employnent*, insert 
Msolely®, . . . after "employee", 

insert "solely". - - - after individual" 
insert "solely" . . crime 


° ° . 


If that is what is meant, if that is really the 
purpose of the bill, we should insert the word 


Nsolely", So that there wilL not be a dragnet, | 
a catchall, to leave something uncertain for 2: 
court to interpret. Let us use the word "solely". 


Senator Case (proponent) » same pages 


The difficulty with this amendment 4s that it would 
render title VIL totally nugatory- If anyone ever 
had an action thet was motivated by 2 single cause, 
he is a different kind of animal from any I know of. 
But beyond that aifficulty, this amendment would: 
place upon persons attempting to prove a violation 
of this section, no matter how clear the violation. 
was, an obstacle so great as to make the title com- 
pletely worthless. 


Senator Magnuson (proponent) > same pages 
The difficulty is that 2 egal interpretation or 
a court interpretation of the word tsolely™ would 
so linit this section as probably to negate the 
entire purpose of what we are trying to do. 


Senator Lausche (opponent), same page? 


une . itis obvious that the offense would 


be considered committed when equality of treat- 


ment was denied on account of religion, race, Sex, 
or national origin. 


One intent on violating the Law Against Discrimination cannot be 
expected to declare or announce his purpose. For more Likely 4s it that 
he will pursue his discriminatory practices in ways that are devious >» by 
methods subtle and elusive _-- for ve deal with an area in hich Nsubtle- 
ties of conduct + + ° play no small part". Cf, National Labor Relations 
Board v. Express Pub. Go. (1940), 312 US 1,26, 437, 61 S. Ct. 693, 700, 


85 L Ed 930- 


- &- 


2. To limit, segregate, or classify his en- 
ployees in any way which would deprive or tend 
to deprive any individual of employment opportu- 
nities or otherwise adversely affect his status 
as an employee, because of such individual's 
race, color, religion, sex, or national origin. 


il. To fail or refuse to hire or to discharge 
any individual, or otherwise to discriminate 
against any individual with respect to his com- 
pensation, terms, conditions, or privileges of 
enpLoyment. x * * 


What more could be asked for in the way of guidelines, short of 
a complete itemization of every practice which could conceivably 
be a violation ? 


x x * 


In addition sections 703(g) through (j) limit the term “"unlaw- 
ful employment practice by spelling out a number of situations 
that could not be considered unlawful. 


I submit that, read in their entirety, these provisions provide 
a clear and definitive indication of the type of practice which 
this title seeks to eliminate. Any serious doubts concerning its 
application would, it seems to me, stem at least partially from 
the predisposition of the person expressing such doubt. 


Senator McClellan (opponent) amendment number 5):7 offered and re~ 


jected, June 15, 196, at page 13837, 110 Congressional Record: 


Mr. McClellan, Mr. President, I call up my good amendment No. 
Su7 and ask that it be read. 


- «© « after"enployment#, insert 
"solely". - « « after "employee", 
insert "solely". « « - after individual" 
insert "solely®™ . . .« « e« 


If that is what is meant, if that is really the 
purpose of the bill, we should insert the word 


solely", so that there will not be a dragnet, 
a catchall, to leave something uncertain for a 
court to interpret. Let us use the word "solely". 


Senator Case (proponent), same page: 


The difficulty with this amendment is that it would 
render title VII totally nugatory. If anyone ever 
had an action that was motivated by a single cause, 
he is a different kind of animal from any I know of. 
But beyond that difficulty, this amendment would: 
place upon persons attempting to prove a violation 
of this section, no matter how clear the violation. 
was, an obstacle so great as to make the title com= 
pletely worthless. 


Senator Magnuson (proponent), same page: 


The difficulty is that a legal interpretation or 

a court interpretation of the word "solely would 
so limit this section as probably to negate the 
entire purpose of what we are trying to do. 


Senator Lausche (opponent), same page: 
° « itis obvious that the offense would 
be considered committed when | equality of treat- 


ment was denied on account of religion, race, Sex, 
or national origin. 


One intent on violating the Law Against Discrimination camot be 


expected to declare or announce his purpose. For more likely is it that 


he will pursue his aco practices in ways that are devious, by 
methods subtle and etustve --- for ve deal with an area in which Nsubtle- 
ties of conduct . . . play no small part”. Cf, National Lab or Relations 


Board v. Express Pub. Co. (190), 312 US 26, 437, 61 S. Cr. 693, 700, 
85 L Ed 930. 


In Holland versus Edwards, 195);, 307 N.Y. 38, 119 N.E. 2d 581, 
the Court of Appeals held that evidence was sufficient to sustain the 
Commission's finding that operator's inquiries concerning client's change 
of name was unlawful employment practice. See generally, mmforcement Of 
Fair Enployment - 32 Univ. Chicago L.-R. 30 (1965), at page 60,Proof by 
Individual Litigants; and "An American Legal Dilemma: Proof Of Discrimin - 


ation", 17 Univ. Chicago L. R., at page 108, Element of Proof (19,9). 


Of Procedural "Due Process". 


nn en ee ee ee me 


That plaintiff-appellant in this appeal raises procedural "due 
process® issues. Thus the question is whether or not under the facts 
set forth in his Hotion And Affidavit To Vacate (supra 5, record 25) 
plaintiff-—appellant received sufficient or adequate notice of the hearing 


oxd 


on appellant's or appellees? Motion For Summary Judgment, and whether or 
not appellant was denied an opportunity to be heard. Saturdays and Sundays 
are considered legal holidays in this Circuit and the mailing of notice 


on 2 legal holiday cannot or is inapplicable for the purpose of computing 


time. Swallow versus United States (a civil action), 380 F 2d 711 (1967, 


C. A. LOth). In Jones & Laughlin Steel Corp. v. Gridiron Steel Corp., 


382 US 32 (1965), Federal Rule of Civil Procedure 6(2) extending time limit 
that would otherwise expire on a Saturday, Sunday, or legal holicay to the 


end of next day not in that category held not ‘inapplicable on ground that 


Court of Appeals had directed District Court Clerk's Office to remain 


open Saturday morning. 


ON CLUS TON 


For the foregoing reasons the judgment of the District Court 


should be reversed and the following relief granted: 


(a) <A permanent Injunction issued restraining appellees, 
its successors and assigns from practicing racial discrimination in 
its employment policies, customs and uses of ar "invalid test : 

(b) Order appellees to employ appellant forthwith with payment 
of back-wages or salaries from May 13, 1968, including all cncterarte 
with interest at the rate of 7%; and 

(c} Costs to be paid to the Treasurer of the United States for 
deposit to the public funds for the people of the United States of 
America; Counsel or Attorney fees, pursuant to title h2 USC 2000e-5(k), 


Newnan versus Piggie Park Interprises, 390 ‘US 100 (1968). 


Respectfully submitted, 
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The District Court did not err in finding that there was 
no genuine issue concerning the material facts that Ap- 
pellant failed and refused to complete an application 
for employment, and accordingly that Allstate has not 
refused to employ him 


A. The undisputed documentary record confirms that 
Allstate has not refused to employ Appellant; and 
that Appellant failed and refused to complete the 
application for employment required of all applicants 
regardless of race, color, sex, religion, or national 


B. Appellant’s contentions regarding his application are 
without merit 


The District Court gave Appellant sufficient opportunity 
to respond to Allstate’s motion, and notice of oral argu- 
ment, pursuant to applicable law, court rules, and due 
process 


A. Appellant had ample opportunity to respond to All- 
state’s motion for summary judgment 


B. The District Court’s notice of oral argument satisfied 
applicable court rules and due process 


Appellant’s other contentions raise substantive issues 

which were not considered or decided by the District 
Court, and are beyond the proper scope of appellate 

review by this Court on this record 


(ii) 


IV. Assuming arguendo that the substantive issues raised by 
Appellant are properly before the Court, the record pre- 
sents no genuine issue that Allstate discriminated against 
Appellant because of race, color, sex, religion, or national 
origin 
A. The Thurstone tests as applied herein did not violate 


Cases: 
*Calhoun v. Freeman, 114 App. D.C. 385, 316 F.2d 386 (1963) 
*Cunningham v. Schmidt, 105 App. D.C. 413, 267 F.2d 690 (1959) -- 
David et al v. Cohen et al, . D.C. #21640, 407 F.2d 
1268 (1969) 


First National Bank v. Cities Service Co., 391 U.S. 253, 88 S. Ct. 
1575 (1968) 
*Herman v. Anacostia Co., 121 App. D.C. 403, 350 F.2d 781 
COGS) sche lansiohepssiepevehednescpavey ionic olsen ea 
*Hilton v. W.T. Grant Co., 212 F. Supp. 126 (W.D. Pa. 1962) 


Jones & Laughlin Steel Corp. v. Gridiron Steel Co., 382 U.S. 32, 
86 S. Ct. 152 (1965) «eee eee 


*Miller v. Avirom, 127 App. D.C. 367, 384 F.2d 319 (1967) 


*Sarelas v. Porikos, 320 F.2d 872 (7th Cir. 1963) cert. den. 
375 US. 985, 84 S.Ct. 519 
Stebbins v. State Farm Co., No. 22,580 App.D.C., decided 
CT ao, an we ee a ce ec han meio G METS 
Swallow v. United States, 380 F.2d 710 (10th Cir. 1967), 
398 F.2d 348 (10th Cir. Vk een eee cence Scum um 
*Thompson v. Evening Star Co., 129 App. D.C. 299, 394 F.2d 
Fa OTe) een a ee Ee cme ne © Paha 9,12 


Statutes: 


Civil Rights Act of 1964 Title VII: 
78 Stat. 253, 42 U.S.C. § 2000e 


§ 703 (a) 


Court Rules: 
Federal Rules Civ. Proc: 


Treatises: 
District of Columbia Code Encyclopedia (1967) vol. 9 pp. 69, 76 ... 
Flaherty, District of Columbia Practice (1949) vol. 7, pp. 438, 


Legislative History: 
*Cong. Rec. vol. 110, pp. 7213 


*13724 


* Cases and authorities chiefly relied upon. 


IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,971 


EMMETT J. STEBBINS, 
Plaintiff-Appellant, 


Vv. 


ALLSTATE INSURANCE COMPANIES: 
1) Allstate Insurance Company; 
2) Allstate Fire Insurance Company; 
3) Allstate Life Insurance Company, | 


Defendan ts-Appellees. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF ISSUES 
PRESENTED FOR REVIEW* 


1. Whether the District Court erred in concluding, upon undis- 
puted documentary evidence, that the record presented no genuine 
issue concerning the material facts that since Appellant failed and re- 
fused to complete the application required of all applicants for em- 


“This case has not previously been before this Court on appeal. 


ployment, regardless of race or color, Appellees have not refused to 
employ him. 


2. Whether, upon the foregoing finding, the District Court erred 
in granting summary judgment for the Appellees, and dismissing the 
complaint alleging unfair employment practices in violation of § 703 
of the Civil Rights Act of 1964. 


3. Whether the District Court gave Appellant the opportunity 
to respond to Appellees’ motion, and notice of oral argument, satis- 
fying applicable law, court rules, and due process. 


JURISDICTIONAL STATEMENT 


This case arises upon appeal from an order by the United States 
District Court for the District of Columbia, granting summary judg- 
ment for Defendants-Appellees and dismissing Plaintiff-Appellant’s 


complaint. The suit for declaratory and injunctive relief was filed 
under §§ 706(e) and (f) of the Civil Rights Act of 1964 (78 Stat. 
259, 42 U.S.C. §2000e-5(e) and (f)), alleging that Appellees engaged 
in unfair employment practices in violation of § 703(a) of the Act 
(78 Stat. 255, 42 U.S.C. § 2000e-2(a)). 


REFERENCES TO RULINGS 


On March 7, 1969, Senior District Judge McGuire signed and 
entered the following order granting Defendants-Appellees’ motion 
for summary judgment and dismissing the complaint: 


“This matter coming on to be heard upon Defend- 
ants’ Motion for Summary Judgment pursuant to Rule 
56(b), Federal Rules of Civil Procedure and this Court’s 
Rules, including Rule 9(h), and it appearing from the 
pleadings and other documents before the Court and 
argument by Defendants’ Counsel that there is no 
genuine issue as to material fact; and it further appear- 


’ 


ing that since Plaintiff failed and refused to complete 
an application for employment Defendants have not 
refused to employ him; 


ORDERED: Defendants’ Motion for Summary Judg- 
ment is granted and the Complaint herein is dismissed”. 


COUNTER-STATEMENT OF THE CASE 


The complaint dated October 7, 1968 alleged that Defendants- 
Appellees (hereinafter called “Allstate”) employ no Negroes as prop- 
erty-casualty adjusters in the Eastern States Area, covering the States 
of West Virginia, Virginia, District of Columbia, Maryland, Delaware, 
Pennsylvania, New Jersey, New York, Connecticut, Rhode Island, Ver- 
mont, Massachusetts, New Hampshire, and Maine; that Allstate inter- 
viewed and tested Mr. Emmett J. Stebbins, Plaintiff-Appellant (here- 
inafter called “Appellant’’) for a position as property-casualty adjuster 
on May 14, 1968; that Allstate refused to employ Appellant because 
of his race, color, religion, sex or national origin; and that Allstate 
utilized a dichotomy of standards, procedures and qualifications for 
the purpose of racial discrimination in violation of Title VII of the 
Civil Rights Act of 1964 (hereinafter called the “Act’’). 


The answer dated October 28, 1968 denied that Allstate em- 
ployed no Negroes as property-casualty adjusters in the Eastern States 
Area; admitted that Appellant was interviewed and tested on May 
14, 1968; but denied that Allstate discriminated against Appellant 
because of race, color, religion, sex, or national origin. The answer 
also interposed separate legal defenses that the suit did not satisfy 
statutory prerequisites, and accordingly that the District Court was 
without jurisdiction of the subject matter and that the Complaint 
failed to state a claim on which relief could be granted./ 


7 Allstate did not press its jurisdictional objections below, and such jis- 
sues are not presented for review on this appeal. Cf. Stebbins v. State Farm 
Co., No. 22,580 decided May 20, 1969, slip opinion, page 3, note 4. 


Appellant invoked the following discovery procedures: inter- 
rogatories dated October 21st; request for admissions dated October 
23rd; motion dated November Ist for order requiring Allstate to pro- 
duce certain documents and permit inspection and copying; inter- 
rogatories dated November 24th; interrogatories dated December 14th; 
and request for admissions dated January 7, 1969. Allstate duly re- 
sponded to all the foregoing. In addition, on January 6, 1969, 
Appellant duly inspected and was given copies of requested docu- 
ments, pursuant to his motion and the District Court’s order to which 
Allstate interposed no objection. 


On January 27, 1969, Allstate moved for summary judgment, 
based upon and supported by affidavits wi:h documents annexed; a 
statement of material facts as to which Allstate contended there was 
no genuine issue of fact; a memorandum of points and authorities; 
and Allstate’s responses to Appellant’s interrogatories, requests for 
admissions, and documents made available for inspection and copy- 
ing. On January 30th, Appellant filed his “opposition to defendants’ 
motion for summary judgment; and plaintiff's motion for summary 
judgment”, annexing an affidavit by Appellant; but he filed no op- 
posing memorandum of points and authorities, and filed no separate 
opposing statement of material facts as to which he contended there 
were genuine issues necessary to be litigated. 


Upon due notice, the District Court scheduled oral argument 
for March Sth. Appellant did not appear. Based upon the plead- 
ings and other documents before the District Court, the D.C. Court 
Rules, and the oral argument of counsel for Allstate, Senior District 
Judge McGuire granted Allstate’s motion from the Bench and ordered 
the complaint dismissed. On March 7th, Judge McGuire signed and 
entered the order quoted supra, pp. 2-3, finding that the record pre- 
sented no genuine issue as to material fact; and that, since Appellant 
failed and refused to complete an application for employment, All- 


state has not refused to employ him. On March 7th, Appellant filed 
a motion (with affidavit annexed) to vacate what Appellant described 
as the District Court’s “Order, Judgment or Ruling of March 5, 1969”. 
Allstate filed its verified opposition thereto on March 10th; Appel- 
lant filed his verified reply on March 12th. The District Court de- 
nied the motion on March 13th. 


STATUTES AND COURT RULES INVOLVED 


Section 703(a) of the Civil Rights Act of 1964 provides that it 
shall be an “unlawful employment practice” for an employer— | 


“(1) to fail or refuse to hire or to discharge any in- 
dividual, or otherwise to discriminate against any in- 
dividual with respect to his compensation, terms, con- 
ditions, or privileges of employment, because of such 
individual’s race, color, religion, sex, or national origin; 
or 

(2) to limit, segregate, or classify his employees in 


any way which would deprive or tend to deprive any 
individual of employment opportunities or otherwise 
adversely affect his status as an employee, because of 
such individual.s race, color, religion, sex, or national 
origin.” 78 Stat. 255, 42 U.S.C. § 2000e-2(a). 


Section 703 provides in part: 


“(h) Notwithstanding any other provision of this 
title, it shall not be an unlawful employment practice 
for an employer to apply different standards of com- 
pensation, or different terms, conditions, or privileges 
for employment pursuant to a bona fide seniority or 
merit system, or a system which measures earnings 
by quantity or quality of production or to employees 
who work in different locations, provided that such 
differences are not the result of an intention to dis- 
criminate because of race, color, religion, sex, or na- 
tional origin, nor shall it be an unlawful employment 


practice for an employer to give and to act upon the 
results of any professionally developed ability test 
provided that such test, its administration or action 
upon the results is not designed, intended or used to 
discriminate because of race, color, religion, sex or 
national origin.” 78 Stat. 255, 42 U.S.C. $ 2000e- 
2(h). 


“(j) Nothing contained in this title shall be inter- 
preted to require any employer, employment agency, 
labor organization, or joint labor-management com- 
mittee subject to this title to grant preferential treat- 
ment to any individual or to any group because of 
the race, color, religion, sex, or national origin of such 
individual or group on account of an imbalance which 
may exist with respect to the total number or per- 
centage of persons of any race, color, religion, sex, 
or national origin employed by any employer, referred 
or classified for employment by any employment 
agency or labor organization, admitted to membership 
or classified by any labor organization, or admitted 
to, or employed in, any apprenticeship or other train- 
ing program, in comparison with the total number or 
percentage of persons of such race, color, religion, sex, 
or national origin in any community, state, section, 
or other area, or in the available work force in any 
community, state, section or other area.” 78 Stat. 
255, 42 U.S.C. $2000e-2()). 


Section 706 provides in part: 


“(g) If the court finds that the respondent has in- 
tentionally engaged in or is intentionally engaging in 
unlawful employment practice charged in the com- 
plaint, the court may enjoin the respondent from en- 
gaging in such unlawful employment practice, and 
order such affirmative action as may be appropriate, 
which may include reinstatement or hiring of employees 
... No order of the court shall require the admission 


or reinstatement of an individual as a member of a 
union or the hiring, reinstatement, or promotion of 
an individual as an employee, or the payment to him 
of any back pay, if such individual was refused ad- 
mission, suspended, or expelled or was refused em- 
ployment or advancement or was suspended or dis- 
charged for any reason other than discrimination on 
account of race, color, religion, sex, or national origin 
or in violation of section 704(a)”. 78 Stat. 259, 42 
U.S.C. § 2000e-5(g). 


General Rules of the United States District Court for the District 
of Columbia provide in part: 


“RULE 9. MOTIONS . . .(b) POINTS AND AUTHORITIES: 
ENTRY OF MOTION, ETC.’ FAILURE TO FILE OPPOSING 
POINTS AND AUTHORITIES; ORAL HEARINGS. With each | 
motion there shall be filed and served a separate paper 
stating the specific points of law and authorities to 
support the motion, including a concise statement of 


material facts. Such statement shall be additional to 
a statement of grounds in the motion itself, and shall 
be entered on the docket but shall not be a part of 
the record. The moving party shall enter the motion 
and the fact of filing the statement on a card pro- 
vided by the Clerk. A statement of opposing points 
and authorities shall be similarly filed, noted and served 
within five days or such further time as the Court may 
grant. If not filed within the prescribed time the Court 
may treat the motion as conceded. If a statement in 
opposition is filed the motion shall be treated as sub- 
mitted unless an oral hearing is granted by the Judge 
or Pretrial Examiner. 


“(d) NON-APPEARANCE OF PARTIES. If at the time 
set for hearing there be no appearance for the mov- 
ing party, the Court or the Pretrial Examiner may 
treat the motion as submitted or waived, or continue 
or strike it from the motion calendar. If there be no 


appearance for the opposing side, it may be treated 
as conceded. 


“(e) ORAL HEARING; NOTICE OF. If an oral hear- 
ing is to be' had the Clerk shall give at least two days 
notice by telephone or otherwise to the offices of at- 
torneys and to the address of record of any party 
appearing in proper person 

“(g) MOTIONS TO VACATE DEFAULT; VERIFIED 
ANSWER. A motion to vacate an entry of default or 
a judgment by default, or both, shall be accompanied 
by a verified answer setting up a defense sufficient if 
proved to bar the claim in whole or in part. 


“(h) MOTIONS FOR SUMMARY JJDGMENT. In ad- 
dition to the points and authorities required by sub- 
paragraph (b) of this Rule there shall be served and 
filed with each motion for summary judgment pur- 
suant to Rule 56 of the Federal Rules of Civil Pro- 
cedure (28'U.S.C.A.) a statement of the material facts 
as to which the moving party contends there is no 
genuine issue. 


“Any party opposing the motion, may, not later 
than three’ days prior to the hearing, serve and file a 
concise “statement of genuine issues” setting forth all 
material facts as to which it is contended there exists 
a genuine issue necessary to be litigated. 


“In determining any motion for summary judgment, 
the Court may assume that the facts as claimed by 
the moving party are admitted to exist without con- 
troversy except as and to the extent that such facts 
are asserted to be actually in good faith controverted 
in a statement filed in opposition to the motion.” 


ARGUMENT 


I. 


THERE WAS NO GENUINE ISSUE CONCERNING THE 
MATERIAL FACTS THAT APPELLANT FAILED AND 
REFUSED TO COMPLETE AN APPLICATION FOR EM- 
PLOYMENT, AND ACCORDINGLY THAT ALLSTATE HAS 
NOT REFUSED TO EMPLOY HIM 


A. The undisputed documentary record confirms that 
Allstate has not refused to employ Appellant; and 
that Appellant failed and refused to complete the 
application for employment required of all appli- 
cants regardless of race, color, sex, religion, or 
national origin 


The District Court found: 


‘«... there is no genuine issue as to material fact; . 
since Plaintiff (Appellant) failed and refused to com- 
plete an application for employment Defendants (Ap- 
pellees) have not refused te employ him”. 


On that dispositive basis, the District Court properly entered sum- 
mary judgment for Allstate and dismissed the complaint.” First Na- 
tional Bank v. Cities Service Co., 391 U.S. 253, 88 S. Ct. 1575 (1968); 
Herman vy. Anacostia Co., 121 App. D.C. 403, 350 F.2d 781 (1965); 
Thompson v. Evening Star Co., 129 App. D.C. 299, 394 F.2d '774 
(1968); David et al v. Cohen etal, App. D.C. _—_, # 21,640, 
407 F.2d 1268 (1969). | 


1. The material facts are established beyond cavil in the affi- 
davit of Charles W. Milton, Jr. dated December 13, 1968 and an- 
nexed contemporaneous documents “‘A” thru “D” (described below), 
all annexed to the motion for summary judgment: 


2 This dispositive order concluded the litigation and obviously made un- 
necessary a separate ruling on Appellant’s counter-motion for summary judg- 
ment. 
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On May 14, 1968 Appellant entered Allstate’s office in Hyatts- 
ville (Maryland), without prior appointment, and was interviewed for 
a position as property-casualty adjuster by Mr. Milton in his regular 
capacity as Personnel Assistant. In this interview, Mr. Milton gave 
Appellant all the oral and printed explanations regarding the claims 
adjuster positions which Allstate gives to all applicants for such posi- 
tions. Appellant also completed the personality and mental tests 
(discussed infra) which Allstate gives to all applicants for such posi- 
tions. Mr. Milton ‘also requested Appellant to fill out completely 
Allstate’s standard application form required of all applicants for 
these positions. Mr. Milton specifically informed Appellant that “he 
needed to complete the application and we would be happy to con- 
sider him”. See Mr. Milton’s office memorandum of the interview, 
Annex “A” p. 2. 


Appellant returned by mail his application form dated May 15, 
1968. Annex “B” pp. 1-4. As returned, the application form was 
incomplete in many material respects. It omitted the names and ad- 
dresses of the high school, college and law school which he allegedly 
attended; it omitted all details of his academic records in these insti- 
tutions; omitted the name and address of his present employer, and 
salary and other information. Asked to describe extra-curricular ac- 
tivities, Appellant replied: “You name it and I have participated.” 
Asked why he wanted to change jobs, he replied: “Secret”. In re- 
ply to questions about prior employment, he wrote: “T shall answer 
all confidential questions subsequent to employment”. See Annex 
“B” pp. 2, 3, 4. 


On May 29th, Mr. Milton wrote Appellant that his application 
was incomplete and forwarded another form for resubmission. The 
letter stated that ‘before we can proceed with future selection inter- 
views, we need a full and completed Confidential Application. This, 
of course, js needed for an objective and fair evaluation”. See An- 
nex “C”, 
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On July 18th, Personnel Manager Orville A. Allen wrote Appel- 
lant, forwarding a brochure on claims positions and opportunities in 
Allstate’s claim organization. The letter again called attention to Mr. 
Milton’s letter (Annex “‘C’””) which “outlined what would be neces- 
sary if you are interested in pursuing employment with our company”. 
See Annex “D”. 


Mr. Milton’s affidavit concluded: 


“I did not reject Mr. Stebbins for employment on 
May 14th or at any time thereafter, because of race, 
color, or any other reason. Neither I nor my superiors 
failed or refused to employ him because of race, color, — 
or any other reason. He will be considered fairly, ob- | 
jectively, and in full conformity with Federal and 
State law, as soon as he completes and returns to All- — 
state the regular application form, which is completed | 
for such purposes by all applicants”. | 


To this day, Appellant has failed and refused to complete the dope 


cation form which is a prerequisite to further consideration of his 
application by Allstate. 


2. Allstate’s motion for summary judgment, filed January 27, 
1969, was based upon and supported by the above-quoted affidavit 
and annexed documents; by an annexed separate memorandum of 
points and authorities; by an annexed separate statement of material 
facts as to which Allstate contended there was no genuine issue of 
fact; and by Allstate’s responses to Appellant’s interrogatories ; and 
requests for admissions, and Allstate’s documents made available to 
Appellant for inspection and copying. Appellant thereupon filed on 
January 30th a paper entitled “PLAINTIFF’S OPPOSITION TO DEFEND- 
ANTS’ MOTION FOR SUMMARY JUDGMENT; AND PLAINTIFF'S MOTION 
FOR SUMMARY JUDGMENT, annexing only Appellant’s affidavit dated 
January 30th. Appellant failed to file at any time the separate op- 
posing memorandum of points and authorities, and the separate op- 
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posing statement of material facts as to which he contended there 
are genuine issues of fact, both of which are required by District Court 
General Rules 9(b) and (9h), quoted supra, pp. 7-8. Upon Appel- 
lant’s omissions of these separate papers, the District Court could 
have regarded as conceded Allstate’s entire motion and/or its state- 
ment of material facts. Id.; Thompson v. Evening Star Co., supra. 
In any event, Appellant’s so-called “opposition” did not raise any 
genuine issue disputing Allstate’s documentary showing that Allstate 
never refused to employ Appellant, and that Appellant failed and re- 
fused to complete the application required of all applicants regardless 
of race or color. Herman v. Anacostia Co., supra. 


3. In sum: Allstate has never refusec to employ Appellant or 
to consider him for employment. Appellant himself created his dif- 
ficulty by failing and refusing to complete, in material and signifi- 
cant respects, the application form required of all applicants regard- 
less of race or color. Since there is no genuine issue concerning these 
facts, Appellant utterly failed to spell out any violation of the Act 
by Allstate. 


B. Appellant’s contentions regarding 
his application are without merit 


1. Appellant complains (Br. 12) that Allstate did not give him 
copies of their formal “position descriptions” for property-casualty 
adjusters. In no event was Appellant discriminated against or dis- 
advantaged. Allstate prepares and utilizes such formal “position de- 
scriptions” for management purposes only, and does not distribute 
them to applicants, regardless of race, creed, religion, color, sex, OF 
national origin. ‘Allstate gave Appellant the same appropriate ex- 
planatory material given all applicants, when he was interviewed on 
May 14th and again on July 18th. Allstate furnished Appellant the 
formal “position descriptions” on December 10, 1968, as Exhibits 1 
thru 4 annexed to responses to Appellant’s interrogatories dated Oc- 
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tober 21, 1968. Appellant nevertheless continued to refuse to com- 
plete his application form. 


| 


2. Appellant implies that he was illegally denied employment 
by reason of certain tests given at the time of application. To ‘the 
contrary, the undisputed facts show that the tests and test scores 
were no obstacle whatever. Mr. Milton’s affidavit states: 


“In the course of the interview on May 14th, Mr. 
Stebbins completed the two Thurstone Tests, on per- 
sonality and mental alertness, which are taken by all 
(such) applicants. These tests are designed so that 
the test scores may be ascertained rapidly and me- 
chanically. Allstate does not apply any minimum test 
score below which any applicant would be automati- 
cally disqualified for employment. Mr. Stebbins did 
not ask me about his test scores after taking these 
tests on May 14th. His test scores would not and did 
not remove him from consideration for employment 
as property-casualty claims adjuster. Test results are 
only one of the many factors in evaluating any and 
all applicants under the particular position description. 
Based on the completed application, the interview, 
and the test results, Allstate evaluates such factors as 
aptitude, work experience, education, reputation, wil- 
lingness to work, neatness, cooperative attitude, and 
ability to contact the claimants and the public. Final 
authority to hire or reject applicants rests with my 
superiors’’. (Italics added). 


The affidavit of Mr. Theodore Dumstorf, Allstate’s manager of psy- 
chological services, reiterates this consistent policy: 


“Test scores are only one among many factors con- 
sidered by Allstate in evaluating any applicants for 
employment. Under Allstate’s personnel policy, there 
is no absolute minimum test score which will auto- 
matically disqualify any applicant”. 
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These sworn statements by responsible Allstate officials are not con- 
troverted on this record. 


3. Appellant argues that his application, while admittedly in- 
complete, nevertheless satisfied Allstate’s minimum requirements for 
the property-casualty position applied for (Br. 2). On the contrary, 
the material and significant omissions in Appellant’s application 
(enumerated supra, p. 10), made impossible Allstate’s proper 
evaluation of his alleged credentials and qualifications. Each of the 
other individuals employed as property-casualty adjusters, referred 
to by Appellant (Br. 2, 10, 14-15), had filed complete applications, 
which Allstate evaluated together with the personal interview and 
other factors enumerated above. 


Il. 


THE DISTRICT COURT GAVE APPELLANT SUFFICIENT 
OPPORTUNITY TO RESPOND TO ALLSTATE'S MOTION, 
AND NOTICE OF ORAL ARGUMENT, PURSUANT TO 
APPLICABLE LAW, COURT RULES, AND DUE PROCESS. 


A. Appellant had ample opportunity 


to respond to Alistate’s motion 
for summary judgment 


Allstate filed and served its motion for summary judgment on 
January 27, 1969. In all the circumstances detailed in Point I su- 
pra, Appellant had ample opportunity to respond to Allstate’s mo- 
tion. Appellant actually filed on January 30th such response there- 
to as he deemed appropriate. Oral argument was not even manda- 
tory—under Federal Rule 78, Federal Rules Civ. Proc.? ; under D.C. 
General Rule 9(b), quoted supra, p. 7; or under due process, Cun- 
ningham v. Schmidt, 105 App. D.C. 413, 414, 267 F.2d 690, 69 


3Rule 78 . . .“To expedite its business, the (district) court may make 
provision by rule or order for the submission and determination of motions 
without oral hearing upon brief written statements of reasons in support and 
opposition”. 
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(1959); Sarelas v. Porikos, 320 F.2d 827, 828 (7th Cir. 1963), cert. 
den. 375 U.S. 985, 84 S. Ct. 519 (1964); Hilton v. W.T. Grant Co, 
212 F. Supp. 126, 128 (W.D. Pa. 1962). 


B. The District Court’s notice of oral 
argument satisfied applicable 
Court Rules and due process 


The five-day notice of hearing under Rule 6(d), Federal Rules 
of Civil Procedure, among others relied upon by Appellant (Br. 20), 
is enn subject to the following exception therein: 
. unless a different period is fixed by these rules 

or by order of the court”. 
General Rules established by orders of the District Court, in effect 
since 1941, provide as follows: | 

“Rule 9. MOTIONS. .(e) ORAL HEARING: NOTICE 

OF. If an oral hearing is to be had the Clerk shall 

give at least two days notice by telephone or other- 

wise to the offices of attorneys and to the address of 

record of any party appearing in proper person”. 


See 7 Flaherty, District of Columbia Practice, 438, 444 (1949); 9 
D.C.C.E. 69, 76 (1967). The Clerk gave notice of oral argument on 
March Sth, by sending to both parties postcard notices dated March 
Ist. Such franked mail is not postmarked. The postcard addressed 
to Appellant was correctly addressed, by name, street and house 
number shown in the caption of the Complaint. D.C. General Rule 
5(a) expressly provides that such address “‘shall be deemed conclu- 


” 


sive”’. 


Appellant’s motion to vacate the judgment below offered no 
evidence whatever to support his alleged belief that the postcard no- 
tice “was mailed March 3 or 4, 1969 and not March 1, 1969” (Br. 
6). Appellees’ attorney read the postcard notice, addressed to his 
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office, when he examined his mail at 9 A.M. on Monday morning, 
March 3rd. See paragraph 1 of Appellees’ verified opposition to Ap- 
pellant’s motion to vacate judgment. Appellant does not contend 
that he was unavoidably absent from his home address to which the 
notice was mailed; indeed his affidavit to proceed in forma pauperis 
states that he is currently employed in the District of Columbia. Ap- 
pellant’s contention that he “received” the postcard notice “between 
11:30 A.M. and 1 P.M., March 5, 1969” (Br. 6) may simply refer 
to the time when Appellant actually picked up or examined his mail 
or opened his postbox. We submit that such random or unpredict- 
able factors should not be permitted to control the orderly and 
prompt administration of the business of the District Court under 
long-established General Rules applicable to all litigants in all cases. 
The District Court is entitled to wide latitude in making and inter- 
preting its own Rules. See Cunningham v. Schmidt, supra; Rule 83, 
Federal Rules Civ. Proc.; 2 Moore, Federal Practice 1495 (2d Ed. 
1967). : 


Cases cited by Appellant (Br. 26) are not in point. In Jones & 
Laughlin Steel Corp. y. Gridiron Steel Co., 382 U.S. 32, 86 S. Ct. 
152 (1965), the Court simply held that Federal Rule 6(a) was ap- 
plicable to the thirty-day period for appeal from a final judgment 
under former Federal Rule 73. In Swallow v. United States, 380 
F.2d 710 (10th Cir. 1967), the court held insufficient one-day no- 
tice of hearing, delivered to the movant’s residence address when he 
was out of town. The movant sought to present testimony by a 
physician in support of his motion to reopen a default judgment on 
certain tax claims and penalties. The District Court had entered the 
default judgment for money damages without giving the three-days 
notice required under Federal Rule 55(b)(2) in cases of such affirm- 
ative relief. 380 F.2d at 713. See also 398 F.2d 348 (10th Cir. 
1968). 


yo 


ow) 
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Ii. 


APPELLANT'S OTHER CONTENTIONS RAISE SUBSTAN- 
TIVE ISSUES WHICH WERE NOT CONSIDERED OR 
DECIDED BY THE DISTRICT COURT, AND ARE BEYOND 
THE PROPER SCOPE OF APPELLATE REVIEW BY THIS | 
COURT ON THIS RECORD 


The language and the scope of the order appealed from are | 
limited to the narrow ground that “since Plaintiff (Appellant) failed 
and refused to complete an application for employment Defendants 
(Appellees) have not refused to employ him.” Supra, pp. 2-3. Appel- 
lant’s brief acknowledges this in quoting correctly the text of what 
it describes as the “final order” of the District Court (Br. 17). The 
original record plainly discloses that the District Judge struck out , 
certain additional substantive language in the proposed order as sub- 
mitted by Allstate, to the effect that the Allstate companies “do not 
discriminate against applicants because of race, color, sex, religion, 
or national origin”. Appellant errs in including this substantive lan- 
guage in what he erroneously describes as the “Order, Judgment or 
Ruling” which the court below “promulgated” on March 5th (Br. 
5). 


Appellant’s brief in this Court argues that Allstate’s employment 
practices and policies violate the Act in various respects (Br. 1-2, 8- 
11). These substantive contentions were not considered or decided 
by the District Court, and accordingly will not be considered by this 
Court for determination on this appeal and record. See Calhoun v. 
Freeman, 114 App. D.C. 385, 387, 316 F.2d 386, 388 (1963); Mil- 


ler v. Avirom, 127 App. D.C. 367, 369-370, 384 F.2d 319, 321-322 
(1967); and cases cited. 
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IV. 


ASSUMING ARGUENDO THAT THE SUBSTANTIVE ISSUES 
RAISED BY APPELLANT ARE PROPERLY BEFORE THE 
COURT, THE RECORD PRESENTS NO GENUINE ISSUE 
THAT ALLSTATE DISCRIMINATED AGAINST APPELLANT 
BECAUSE OF RACE, COLOR, SEX, RELIGION, OR NA- 
TIONAL ORIGIN 


A. The Thurstone tests as applied herein 
did not violate the Act 


Section 703(h) of the Act specifically provides: 


«nor shall it be an unlawful employment practice 
to give and to act upon the results of any profession- 
ally developed ability test provided that such test, its 
administration or action upon the results is not de- 
signed, intended or used to discriminate because of 
race, color, religion, sex, or national origin”. 78 Stat. 
255, 42 U.S.C. § 2000e-2(h). 
This provision was adopted on the Senate floor without objection 
by the bi-partisan sponsors of Title VII of the Act, as appears in the 
following coloquy: 
“Mr. TOWER . . . This is similar to an amendment 
which I offered a day or two ago, and which was, I 
believe, agreed upon in principle. But the language 
was not drawn as carefully as it should have been. 


It is my understanding that the present language 
has been cleared through the Attorney General, the 
leadership, and the proponents of the bill. 


I therefore urge its adoption. I ask for the yeas 
and nays. 


Mr. HUMPHREY. Mr. President, I think it should be 
noted that the Senators on both sides of the aisle who 
were deeply interested in title VII have examined the 
text of this amendment and have found it to be in 
accord with the intent and purpose of that title. 
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I do not think there is any need for a rollcall. We 
can expedite it. The Senator has won his point. 


I concur in the amendment and ask for its adop- 
tion . . . The amendment was agreed to” (110 Cong. 
Rec. 13724). 

The undisputed facts concerning the Thurstone Test of Mental 
Alertness, and the Thurstone Temperament Schedule, which Appel- 
lant completed on May 14th, are set forth in the affidavit dated Jan- 
uary 8, 1969 by Theodore Dumstorf. Mr. Dumstorf served as Indus- 
trial Psychologist at Sears Roebuck Co. from 1951 to 1954, and as 
Allstate’s Staff Psychologist and manager of Psychological Services 
from 1954 to date. He holds degrees of B.A. and M.A. in Psychol- 
ogy awarded by the University of Louisville, Kentucky. 


The two Thurstone tests, given to all applicants for claim func- 
tional positions, were professionally developed by the celebrated Dr. 
L. L. Thurstone, whose biography is annexed to this affidavit. Among 


other achievements; Dr. Thurstone earned the Ph.D. degree from the 
University of Chicago in 1917; served as Professor of Psychology 
and head of the Psychology Department at Carnegie Institute of 
Technology from 1915 to 1923; served as Professor of Psychology, at 
the University of Chicago from 1924 to 1952; founded and directed 
the University’s Psychometric Laboratory at the University of North 
Carolina until his death in 1955; and edited and published numerous 
articles, journals and books on Psychology and Psychometrics. 


In 1955 Mr. Dumstorf supervised the validation of these tests 
for Allstate’s purposes, using a country-wide sample and concurrent 
validity methods. He considered a further study in 1962 and con- 
cluded that no major revalidation was required. He reviewed the 
matter again in 1967, but attempted no revalidation because of the 
currently changing nature of these positions. Mr. Dumstorf’s affi 
davit concluded: 
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“Although Allstate has not yet attempted to validate 
the tests specifically for any particular minority group 
among Allstate’s employees or applicants, I can attest, 
from extensive personal experience, that these profes- 
sionally developed tests are administered and acted 
upon without discrimination against any person be- 
cause of race, color, religion, sex, or national origin. 
Test scores are only one among many factors con- 
sidered by Allstate in evaluating any applicant for em- 
ployment. Under Allstate’s personnel policy, there is 
no absolute minimum test score which will automati- 
cally disqualify any applicant”. 


As further explained in the affidavit of Mr. Milton, discussed 
in Point I supra, Appellant’s “test scores would not and did not re- 
move him from consideration for employment as Property-Casualty 
Claims Adjuster’’. 


In the instant case, to repeat, the undisputed facts are that Ap- 


pellees do not apply any minimum test score below which any appli- 
cant is disqualified for employment; that Appellant’s own test scores 
would not and did not disqualify him; and that test results are one 
of many factors considered by Appellees in evaluating any applicant. 
Appellant has shown no factual basis of record for his contention 
that the tests, as applied herein, violate the Act in any respect. 


B. Allstate’s employment policies do not 
violate the Act in any other respect 


Allstate’s documented responses to Appellant’s discovery pro- 
cedures dispose of his unsupported allegations that Appellees’ em- 
ployment policies violate Title VII: 


1. Minority “quotas”. Appellant alleged, for example, that 
fewer than 1% of Defendants’ employees throughout the country 
are Negroes. The truth is that Allstate employed 835 Negroes as of 
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September 30, 1968 (the last payroll date covered by the record), 
or more than 3% of its nationwide total. 


For another example, Appellant alleged that Allstate employs 
no Negroes as property-casualty adjusters in the 14 Eastern States 
area. The truth is that Allstate employs a combined total of 34 
Negroes as property-casualty adjusters in these 14 States. In the 
States of Maryland, Virginia, District of Columbia and Delaware, | All- 
state employed five Negroes as property-casualty adjusters. Messrs. 
Michael A. Snipes and Frank J. Gregory, Negroes employed as trainee 
adjusters, were repeatedly advanced on merit to substantially higher 
salaries and responsibilities. Three other Negroes hired as trainee’ ad- 
justers were likewise advanced on merit in positions and salaries, but 
subsequently resigned voluntarily to take positions elsewhere. 


Wholly apart from such statistical arguments and refutation, 
Section 703(j) of the Act specifically provides: 


“Nothing in this title shall be interpreted to require 
any employer . . . to grant preferential treatment to 
any individual or to any group because of the race, 
color, religion, sex, or national origin of such indivi- 
dual or group on account of an imbalance which may 
exist with respect to the total number or percentage 
of persons of any race, color, religion, sex or national 
origin employed by any employer . . . in comparison 
with the total number or percentage of persons of 
such race, color, religion, sex or national origin in any 
community, State, section, or other area, or in the 
available work force in any community, State, section 
or other area’’. 


Even before the adoption of the above provision as a Senate. 
amendment on June 4, 1964, Senate sponsors and floor managers 
emphasized that the bill should be construed to the same effect: | 


22 


Senators Clark (Pa.) and Case (N.J.) (on April 8, 1964): 


“There is no requirement in title VII that an em- 
ployer maintain a racial balance in his work force. 
On the contrary, any deliberate attempt to maintain 
a racial balance, whatever such a balance may be, would 
require an employer to hire or to refuse to hire on 
the basis of race. It must be emphasized that discrimi- 
nation is prohibited as to any individual. While the 
presence or absence of other members of the same 
minority group in the work force may be a relevant 
factor in determining whether in a given case a deci- 
sion to hire or to refuse to hire was based on race, 
color, etc., it is only one factor, and the question in 
each case would be whether that individual was dis- 
criminated against” (110 Cong. Rec. 7213). 


Department of Justice (on April 8, 1964): 


“Tt has been asserted title VII would impose a re- 
quirement for ‘racial balance.’ This is incorrect. There 


is no provision, either in title VII or in any other part 
of this bill, that requires or authorizes any Federal 
agency or Federal court to require preferential treat- 
ment for any individual or any group for the purpose 
of achieving racial balance. No employer is required 
to hire an individual because that individual is a Ne- 
gro. No employer is required to maintain any ratio 
of Negroes to whites, Jews to gentiles, Italians to 
English, or women to men. The same is true of labor 
organizations. On the contrary, any deliberate attempt 
to maintain a given balance would almost certainly run 
afoul of title VII because it would involve a failure 
or refusal to hire some individual because of his race, 
color, religion, sex, OF national origin. What title Vil 
seeks to accomplish, what the civil rights bill seeks to 
accomplish is equal treatment for all.” (110 Cong. 
Rec. 7213). 
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In offering the amendment adopted as Section 703(j), Majority Leader 
Hubert H. Humphrey (Minn.) declared on June 4, 1964, speaking 
for all bi-partisan sponsors: 


“A new subsection 703(j) is added to deal with the 
problem of racial balance among employees. The pro- 
ponents of this bill have carefully stated on numerous 
occasions that title VII does not require an employer 
to achieve any sort of racial balance in his work force 
by giving preferential treatment to any individual or 
group. Since doubts have persisted, subsection (j) is 
added to state this point expressly. This subsection 
does not represent any change in the substance of the 
title. It does state clearly and accurately what we 
have maintained all along about the bill’s intent and 
meaning.” (110 Cong. Rec. 12723). 


The plain language and legislative history of the Act emphati- 
cally reject Appellant’s argument based on racial or minority “quotas.” 


2. Other data. Appellant argues that Allstate hired various 
White applicants as property-casualty adjusters who failed to satisfy 
what he describes as “‘the minimum requirements” in Allstate’s posi- 
tion descriptions (Br. 2, 9-10, 14-15). This contention is baseless. | 


In response to Appellant’s discovery procedures, Allstate sup-: 
plied for the record four position-descriptions in effect in 1967-1968, 
covering the various types of adjuster positions; and a list of 25 ad- 
justers hired from May to September 30, 1968, in Maryland, Vir- 
ginia, and the District of Columbia. Allstate also made available for 
Appellant’s inspection, and provided copies, of the applications com- 
pleted by these 25 adjusters, among other detailed data, pursuant to 
court order to which Allstate made no objection. 


Appellant did not put these applications in evidence. Instead, 
he. advances only his own argumentative and erroneous interpreta-: 
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tions thereof, to support his unwarranted conclusion that Allstate 
somehow discriminated against him. Fortunately the record discloses 
Allstate’s factual rebuttal of Appellant’s contentions. 


Each of the four comprehensive job descriptions speaks for it- 
self in full context, and covers a wide range of information on duties, 
responsibilities, relationships and qualifications. Thus, the position- 
description for “casualty loss adjuster A” lists as one factor among 
others: ‘“‘College graduate with an LL.B. preferred. No previous ¢x- 
perience necessary”. For “Casualty loss adjuster B”, covering losses 
of greater complexity, this factor in the job description adds: “Two 
years of experience with the company as a Claim Adjuster A or its 
equivalent.” Contrary to Appellant’s argument (Br. 2, 9-10), the col- 
lege and law school degrees are not mandatory for casualty adjuster 
positions; and experience is not mandatory for “casualty adjuster A”’. 


The position-descriptions for each grade of “property loss ad- 
juster” read, among other factors: 


“College graduate or the equivalent in related busi- 
ness experience. Must have actual experience in or 
have completed minimum company training require- 
ments in one of the following categories: (A) Auto 
Material Damage, (B) Auto Property Damage Liability, 
(C) Fire and Allied Lines’. 


Here again, contrary to Appellant’s argument (Br. 2, 9-10), a college 
degree is not mandatory. 


In responding to Appellant’s request for admissions dated Janu- 
ary 7, 1969, concerning Appellant’s conclusions about 10 of the 25 
adjusters, Allstate submitted the following additional facts which 
stand uncontroverted: 
“Of these 25 Adjusters hired since May Ist, 18 are 


engaged in Casualty loss adjustment, including 4 of 
the 10 listed by Plaintiff in his request for admission. 
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Nevertheless, Plaintiff's requests for admission men- 
tion only property loss adjustment and the alleged 
requirements for that classification . . .” 


... “Defendants respond further concerning the 
ten individuals listed in Plaintiff's request for admis- 
sion: 

“Four of those listed were hired as trainees for posi- 
tions as Casualty Claim Adjusters, namely Jacqueline 
I. Sheaff, Louis T. Edwards, Francis D. Wade, William 
C. Pukacz. All of these remained in trainee status ex- 
cept Pukacz, who advanced to Casualty Loss Adjuster 
A, as of the last payroll date (September 30th) pre- 
ceding Plaintiff's above-mentioned interrogatory #3. 
Five of the remaining six listed by Plaintiff were hired 
as trainees for positions as Property Loss Adjusters, 
namely Bruce D. Hittle, Jessee R. Altizer, Robert J. 
Dawes, Harold B. Johnson, and Michael B. Gabriel 
(inadvertently listed by Exhibit 5 in Casualty Claim 
category). Of these, Altizer, Gabriel and Dawes re- 
mained in trainee status, and Hittle and Johnson ad- 
vanced to Property Loss Adjuster A, as of the above- 
mentioned payroll date. Crittenden was employed as 
Property Loss Adjuster B, and was hired in that cate- 
gory, because of prior experience with an insurance 
company in property claims adjustment. The back- 
grounds, education, and experience of each of these 
ten individuals, preceding their employment by De- 
fendants, are set forth in their respective applications, 
which speak for themselves in full context. Defend- 
ants further deny any implication, in Plaintiff’s re- 
quest for admission, that any of these ten individuals, 
or any of the 25 individuals above-mentioned, did not 
satisfy the minimum requirements of the position ac- 
tually occupied, at the date of hiring or subsequent 
thereto.” 
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Notwithstanding the foregoing documentation by Allstate, Ap- 
pellant repeatedly advances his own unsupported conclusions regard- 
ing the background, qualifications and eligibility of these adjusters 
hired in a limited recent period (Br. 9-10, 14-15), on which he builds 
his unwarranted inference that Allstate violated the Act (Br. 2). At 
the same time, Appellant refuses to supply material and significant 
information to complete his own application, against which he pro- 
fesses to measuré the background and qualification of other appli- 
cants who did file complete applications. 


Appellant’s specious and unsupported arguments raise no genuine 
issue of material fact under the Act. 


CONCLUSION 


The District Court did not err in finding that the record pre- 
sented no genuine issue of material fact. On due notice the District 
Court properly entered summary judgment for Allstate and dismissed 
the complaint. 


Respectfully submitted, 


Thomas E. Shroyer 

1341 New Hampshire Avenue, N. W. 
Washington, D. C. 20036 
Telephone: 667-3840 


Attorney for Appellees 
Dated: June 6, 1969 
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PETITION FOR REHEARING 
EN BANG. 


Appellant above named respectfully petitions this Honorable Court En 
Bane for a rehearing of the appeal in the above~entitled cause, and in support 
of this petition represents to the court as follows: 


I 


Appellant reserves his argued position as to each of the points of 


appeal, but in this petition addresses himself solely to the Constitutional 
question of deprivation of procedural "due process of law*, and the Evidence 

_ @& fille wherein the defendants-appellees admitted that they are violators of the 
Civil Rights Act of 196), Title VIL, the employment opportumities provisions. 


«= 


° 


JUDGMENT (No Opinio) 


This cause came on to be heard on the record on appeal from the 
United States District Court for the District of Columbia, and 

was argued by counsel, While the issues presented occasion no 

need for an opinion, they have been accorded full consideration 
by the Court. See Local Rule 13(c). 


On consideration of the foregoing, It is ordered and adjudged by 
this Court that the judgnent of the District Court 
appealed from in this cause is hereby affirmed. 

Per Curiam. 


Dated: 19 May 1970. . For the Court: Nathan J. Paulson, 
Clerk 


The District Court recognized that defendants-appellees had violated 
the employment opportumities provisions of the Civil Rights Act of 196) by 
deleting the following provisions of the proposed Order submitted by appellees 
to the District Court for its signature ( Record page or item 26): 


and it further appearing that Defendants employ a substantial 
mumber of Negro Property-Casualty Adjusters in the Eastern Zone; 
and it further appearing that Defendantst employment practices do 
not discriminate against applicants because of race, color, sex, 
religion, or national origin, Defendantst Motion for Summary Judg~ 
ment is granted and the Complaint herein is dismissed. 


Signed: Matthew F. McGuire 
Matthew F. McGuire, Senior! Judge 


Appellees? Admission of Violation 
of )2 USCA 4 _2000e-2(2). 


eee 


Defendants-Appellees admitted violation of the employment opportunities 
provisions of the Civil’ Rights Act of 196), (Record 23, defendantst affidavit 
for Summary Judgment) - = - 

He also inquired as to the current job openings. 

I informed that positions were available. He asked 

if I had an employment list showing openings. I re- 

plied that I did but did not offer it to him « « « 
Title VII of the Civil Rights Act of 196) reads in significant part *(a) It 
shall be an wnlewful employment practice for an employer --- (1) to fail 
or refuse to hire or to discharge any individual, or otherwise to discriminate 
against any individual with respect to his compensation, terms, conditions, or 
privileges of employment , because of such individual's race, color, religion, 
sex, or national origin; or (2) to limit, segregate, or classify his employ- 
ees in any way which would deprive or tend to deprive any individual of employ- 
ment or otherwise adversely affect his status as an employee, because of such 
individualts race, color, religion, sex, or national origin." See generally - 
Fair Employment Statutes, Annotation: )); ATR 2d 11:2, Section . 


ar a 
How The Constitutional Questi 
Arose. (Pages 5 and 6, Appellants Brief) 
Appellant in this petition for rehearing en banc raises procedural 
due process issues. Hence the question is whether or not under the facts 
stated in his motion to vacate the order granting appellees? moti for a 


sumary judgment appellant received sufficient or adequate notice of the hear= 


ing pursuant to Rules 6(a), (4), and (e) of the Federal Rules of Civil Procedure. 


The Rule was amended in 1963 so as to provide that Saturday is to be treated 


in the same way as Sunday or a legal holiday insofar eas it is to be excluded 

jn the computation of time. On Saturday March 1, 1969 the Notionts Clerk 

af the District Court is alleged to have mailed a notice to appellant inform 
ing appellant that a hearing was scheduled on appellees? motion for March 5, 
1969. That notice was received March 5, 1969. Appellant failed to appear and 
the District Court entered a summary judgment for appellees. AppeLlant contends 
that the Clerk nor the District Court cat Smend the Federal Rules in any respect. 
The Supreme Court settled that proposition of law in Jones & Laughlin in Steel 
Corporation versus Gridiron Steel Company (1965), 382 US 32, 15 L ed 2d 26, 

86 Se Cte 152. In computations of time, the Supreme Court hela that the 
terminal period for filing notice of appeal Saturday and Sunday are excinded. 

If Saturday and Sunday are excluded for- the terminal period and when the period 
of time prescribed or allowed is less than 7 days, intermediate Sundays and 
holidays are excluded. The Rule further provides that 3 days shall be allowed 
for mailing purposes. If such practices are allowed by this Court, the Motionts 
Clerk, the District Court and appellees, by agreement deprive appellant of his 
constitutional rights. The Circuit Court of Appeals held in Swellow, et ux. 
versus United States(taxation case), 10th Cir., 1967, 380 F 2a 7, that the 
District Courtts judgment showld be reversed and was reversed. ‘In other words, 
the Motionts Clerk camnot amend the Federal Rules of Civil Procedure whether 

or not the time period is terminal or initial if the action or notice is maijed 
on Saturday or Sunday, and the time prescribed is less than 7 days. : 


ARGUMENT 


In determining a motion for summary judgment under Rule 56, Federal 


Rules of Civil Procedure, as amended, the District Court was confronted with 
two propositions for resolution. The first was, (a) does the evidence sup- 
plementing the pleadings consist of matter which should be properly and legal- 
ly considered for the purpose of showing a lack of material issues of fact as 
a basis for summary judgment; and the second was, (b) does or does not such 
evidence, including any affidavits, considered appropriate for the purpose, 
clearly established in conjunction with the pleadings that there is not in 
reality a gemvine issue of fact in the case which under Rule 56 would justify 
a trial thereof on the merits. 


(a) 

The courtSare in entire or complete agreement that the moving party 
for a summary judgment has the burden of showing the absence of any genuine 
issue as to all the naterial facts, which, under applicable principles of 
substantive law, entitle appellees to judgment as a matter of law. Cross- 
motions do not preclude the existence of genuine factual issues. 6 Moorets 
Fed. Pre, pare 56.13. Generally speaking, the courts hold the movant toa 
strict standard. To satisfy the burden of proof, the appellees must make a 
clear showing of what the truth is (Sartor v. Arkansas Natural Gas Corp. 
19h, 321 US 620, at 627, 6) S Ct 72h, 88 L ed 967); and that excludes any real 
doubt as to the existence of any gemuine issue of material fact. Semaan v. 
“Mumford (CA DC, 196)), 335 F 24 70h. The District Court manifested a real 


doubt when it deleted the following provisions from the proposed order (Rec. 
page or item 26): ; 
and it further appearing that Defendants employ 
a substantial number of Negro Property-Casualty Adjusters 
in the Eastern Zone; 
and it further appearing that Defendants? employment 


practices do not discriminate against applicants because of 
race, color, sex, religion, or national origin . « .« 


(b) 

From a definite past time it has been the function of the trial court 
to adjudicate gemzine factual issues at the hearing of the motion for a sun 
mary judgment, in ruling on the motion all inferences of fact from the proofs 
proffered at the hearing mst be draw against the appellees and in favor of 
the appellant opposing the motion, United States v. Diebold (1962), 369 
US 65h, 82 S Ct 993, BL ed 2d 176. And the papers supporting appellees? 
position are closely scrutinized, while the opposing papers are indulgently 
treated, in determining whether or not the appellees have satisfied the burden 
of proof. Dewey versus Clark (1950, US APP DC) 180 F 2d 766, Appellees? 


affidavits contained the following admissions - ~. (Record page! or item 23, 


Charles W. Milton, and Theodore Dumstorf)s 
He asked if I had an employment list showing opening. 
I replied that I did but did not offer it to hin, 
"2. « « These tests were validated for allstate 
employment purposes in 1955 . . . Further revalidation 
was considered in 1967, but was not attempted . . e 


‘To satisfy the moving partyts burden the evidentiary material before the court 


« 


supplemented by facts of which the court will take judicial notice, if taken 


as true, mst establish the absence of any genwine issue of material fact, 


and it mst appear that there is not a real question as to the credibility 


of the evidentiary paterial, so that it is to be taken as true. 


CONCLUSION 


Emmett J. S eae Appellant 

5880 Eastern Avenue, Northeast, 

Washington, District of Columbia 
Zip Code 20011. 


CERTIFICATES OF SERVICE 


I hereby certify that a copy of the foregoing has been mailed, 
postage prepaid, May 9 1970, TO: Thomas H. Shroyer, Esquire, 5h01 West- 
bard Avenue, Washington, District of Columbia; and General Counsel of The 
Equal Employment Opportunity Commission, 1800 G Street, Northwest, Washing- 
ton, District of Columbia. 


